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STATEMENT OF THE CASE
Nature Of The Case
Keith Alan Ogburn appeals from the dismissal of his petition for postconviction relief following an evidentiary hearing.

Statement Of Facts And Course Of The Underlying Criminal Proceedings
Ogburn was charged with burglary, attempted robbery and use of a
firearm during the commission of a felony. (33545 R., pp.6-8.) Following a jury
trial, Ogburn was found guilty as charged. (33545 R., pp.74-75, 79-80.) The
court sentenced Ogburn to a ten-year unified sentence with the first five years
fixed for burglary, a consecutive unified sentence of 15 years with the first 12 ½
years fixed for attempted robbery, and a consecutive unified sentence of 15
years with the first 12 ½ years fixed for the use of a firearm in the commission of
a felony. (33545 R., pp.83-90.) Ogburn's judgment of conviction and sentence
were affirmed on appeal. State v. Ogburn, 2008 Unpublished Opinion No. 501
(Idaho App., June 9, 2008 ).

Statement Of Facts And Course Of The Post-Conviction Proceedings
Ogburn timely filed a pro se petition for post-conviction relief alleging that
his trial counsel was ineffective for failing "to file a pre-trial motion to suppress
evidence and or object to evidence at trial," failing to file a motion to sever his
case from that of his co-defendants, and failing to "cross-examine Rosemary
Torres and impeach her with prior inconsistent statements."

(R., p.20.)

The

state subsequently answered Ogburn's petition and moved for summary
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dismissal. (R., pp.34-49.) Ogburn, through counsel, filed an amended petition
for post-conviction relief alleging just one claim of ineffective assistance of
counsel, asserting counsel failed to investigate, disclose and present his alibi
defense. (R., pp.78-82.)

Ogburn, again through counsel, filed a second

amended petition for post-conviction relief asserting, in addition to counsel's
failure to utilize an alibi defense, that trial counsel was ineffective for failing to
"vigorously and zealously represent his client" by failing to object on hearsay
and/or confrontation grounds to an officer's testimony regarding the substance of
his interview with one of Ogburn's co-defendants. (R., pp.146-150.) Following
an evidentiary hearing (and the submission of the parties' closing arguments via
written briefing) (R., pp.159-187), the district court issued its Memorandum
Decision in which it denied Ogburn post-conviction relief as requested in his
second amended petition (R., pp.190-200).
Ogburn timely appealed. (R., pp.201-203.)
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ISSUE
Ogburn states the issue on appeal as:
Whether the district court erred when it denied post conviction relief
after an evidentiary hearing, rejecting Petitioner's assertions that he
had received ineffective assistance of counsel.
(Appellant's brief, p.3.)
The state rephrases the issue on appeal as:
Did the district court correctly apply the law to the facts in dismissing Ogburn's
ineffective assistance of counsel claim?
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ARGUMENT
The District Court Correctly Applied The Law To The Facts Adduced At The
Evidentiary Hearing In Concluding Ogburn Failed To Prove His Ineffective
Assistance Of Counsel Claim
A.

Introduction
Ogburn initially asserts the trial court erred in dismissing his claim that

counsel was ineffective for failing to adequately cross-examining witness Rose
Torres because no such claim was raised in the petition, arguing said claim was
impliedly tried by the parties at the evidentiary hearing. (Appellant's brief, pp.1619.) Ogburn has failed to show error in the district court's conclusion that the
claim was procedurally barred.

Ogburn next claims the district court erred in

failing to grant post-conviction relief, contending his trial counsel did not
investigate or present his alibi defense. (Appellant's brief, p.5.) Ogburn's claim
fails. The district court correctly applied the law to the facts when it concluded
that Ogburn failed to establish either deficient performance or prejudice in
relation to his ineffective assistance of counsel claim.

B.

Standard Of Review
A petitioner seeking post-conviction relief has the burden of proving, by a

preponderance of the evidence, the allegations upon which his claim is based.
Estes v. State, 111 Idaho 430, 436, 725 P.2d 135, 141 (1986); Clark v. State, 92
Idaho 827, 830, 452 P.2d 54, 57 (1969); I.C.R. 57(c). When the district court
conducts an evidentiary hearing and enters findings of fact and conclusions of
law, an appellate court will disturb the findings of fact only if they are clearly
erroneous, but will freely review the conclusions of law drawn by the district court
4

from those facts. Mitchell v. State, 132 Idaho 274, 276-77, 971 P.2d 727, 729730 (1998).

The credibility of the witnesses, the weight to be given to their

testimony, and the inferences to be drawn from the evidence are all matters
solely within the province of the district court. Peterson v. State, 139 Idaho 95,
97, 73 P.3d 108, 110 (Ct. App. 2003).

A trial court's decision that a post-

conviction petitioner has not met his burden of proof is entitled to great weight.
Sanders v. State, 117 Idaho 939, 940, 792 P .2d 964, 965 (Ct. App. 1990).

C.

General Legal Standards Governing Ineffective Assistance Of Counsel
Claims
To be entitled to relief on a claim of ineffective assistance of counsel, a

post-conviction petitioner must satisfy the two prong test set forth by the United
States Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984). The
petitioner must demonstrate: 1) that counsel's performance fell below an
objective standard of reasonableness, and 2) that there is a reasonable
probability that, but for counsel's errors, the result of the proceedings would have
been different. Strickland, 466 U.S. at 687-88.
A reviewing court evaluates counsel's performance at the time of the
alleged error, not in hindsight, and presumes that "trial counsel was competent
and that trial tactics were based on sound legal strategy." State v. Porter, 130
Idaho 772, 791-92, 948 P.2d 127, 146-47 (1997). Trial counsel's strategic and
tactical decisions will not be second-guessed on review or serve as a basis for
post-conviction relief under a claim of ineffective counsel unless the UPCPA
petitioner has shown that the decision resulted from inadequate preparation,
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ignorance of the relevant law or other shortcomings capable of objective review.
Giles v. State, 125 Idaho 921, 924, 877 P.2d 365, 368 (1994); Cunningham v.
State, 117 Idaho 428, 430-31, 788 P.2d 243, 245-46 (Ct. App. 1990). "The
constitutional requirement for effective assistance of counsel is not the key to the
prison for a defendant who can dredge up a long series of examples of how the
case might have been tried better." Ivey v. State, 123 Idaho 77, 80, 844 P.2d
706, 709 (1992).

D.

Ogburn Has Failed To Show Error In The District Court's Conclusion That
His Claim Of Ineffective Assistance Of Counsel For Failure To Adequately
Cross-Examine Witness Rose Torres Was Procedurally Barred
Initially, Ogburn argues the district court erred in finding a procedural bar

to his claim of ineffective assistance of counsel for failure to adequately crossexamine witness Rose Torres. (Appellant's brief, p.15.) Although raised as an
issue in Ogburn's initial pro se petition for post conviction relief, 1 this claim was
not included in either his amended or second amended petitions.
pp.78-80, 146-149.)

(See, R.,

Ogburn asserts the failure to include this issue in the

amended petitions is irrelevant because "it was tried by the implied consent of
the parties, as well as the court" at the evidentiary hearing. (Appellant's brief,
p.16.) Ogburn is incorrect.

1

"[C]ounsel failed to cross-examine Rosemary Torres and impeach her with prior
inconsistent statements." (R., p.20.)
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I.R.C.P. 15 (b) allows for amendments to conform to the evidence and
states:
When issues not raised by the pleading are tried by express
or implied consent of the parties, they shall be treated in al!
respects as if they had been raised in the pleadings. Such
amendment of the pleadings as may be necessary to cause them
to conform to the evidence and to raise these issues may be made
upon motion of any party at any time, even after judgment; but
failure so to amend does not affect the result of the trial of these
issues. If evidence is objected to at the trial on the ground that it is
not within the issues made by the pleadings, the court may allow
the pleadings to be amended and shall do so freely when the
presentation of the merits of the action will be subserved thereby
and the objecting party fails to satisfy the court that the admission
of such evidence would prejudice the party in maintaining the
party's action or defense upon the merits. The court may grant a
continuance to enable the objecting party to meet such evidence.
Ogburn now asserts this issue was tried before the court and the state failed to
object "when the claim was brought up in either the first portion of the evidentiary
hearing or after it was later reopened." (Appellant's brief, p.17.) Further, Ogburn
argues that because the state "had the opportunity to cross examine every
witness who testified about it and in fact cross examined Mr. Ogburn about it,"
and "the court itself examined witnesses on the issue and was instrumental in
developing evidence on it," it was improper for the court to have deemed the
issue procedurally defaulted. (Appellant's brief, p.17.) A review of the record
and applicable law shows this argument is without merit.
Contrary to Ogburn's argument, the failure of the state to object to the line
of questioning at the evidentiary hearing does not equate to implied consent.
The purpose of Rule 15(b) is to allow cases to be decided on the
merits, rather than upon technical pleading requirements. Implied
consent to the trial of an unpleaded issue is not established merely
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because evidence relevant to that issue was introduced without
objection.
Monahan v. State, 145 Idaho 872, 875, 187 P.3d 1247, 1250 (Ct. App. 2008)
(citations omitted).

The original evidentiary hearing included

Ogburn's

presentation of a number of witnesses who testified as to their knowledge of his
whereabouts on the day and evening of the burglary and attempted robbery in
support of Ogburn's assertion that his trial counsel failed to adequately
investigate, prepare and present his alibi defense. (12/29/09 Tr., p.89, L.8 p.96, L. 11 (testimony of Carole Fitzgerald, who was in attendance at a Young
Marine's graduation for Ogburn's brother where she saw Ogburn present with his
family on the date of Ogburn's crime); p.97, L.9 - p.127, L.10 (testimony of
Ogburn's then-girlfriend, Chi Maestas, that she was with Ogburn at the Young
Marines graduation and after until they got in a fight and he left her home where
Ogburn often stayed); p.128, L. 7 - p.152, L.25 (testimony of Ogburn's mother
that she was with him at the Young Marine's graduation until she saw him leave
at its completion with his girlfriend); p.153, L.17 - p. 158, L.24 (testimony of
Elaline Salinas, Ogburn's former girlfriend's roommate, that she saw Ogburn at
her home arguing with his girlfriend on the evening of the burglary and attempted
robbery); p.159, L.18 - p.176, L.7 (testimony of Ogburn's sister, Tami, that
Ogburn was watching her children throughout the day of the incident and then
had dinner with her family at her home on that evening, so he could not have
been at the Lotus Garden having dinner with co-defendant Johnny Gonzalez as
had been testified to at trial by Rose Torres); p.177, L.3-p.182, L.11 (testimony
of Ogbum's niece, who was 11 years old at the time of the burglary and
8

attempted robbery, that Ogburn was taking care of her during the day and had
dinner with them before they all went to the Young Marine's graduation
ceremony).) The trial court and the state did ask questions of these witnesses,
but the questions were framed around the issue of the alibi defense Ogburn
claimed to have. The state did not object to the introduction of testimony at the
evidentiary hearing because, although Ogburn claims "the state did not object
when the claim was brought up" (Appellant's brief, p.17), the testimony was
introduced to support Ogburn's assertion that his trial counsel did not adequately
prepare and present an alibi defense on his behalf. The witnesses were crossexamined

to that end.

Ogburn moved to reopen the case to provide his own testimony to the
court.

(R., pp.157-158.)

When the case was reopened

to

allow Ogburn to

testify, the state mentioned it believed the issue of failure to cross-exam Rose
Torres was a new claim and then briefly questioned Ogburn on the trial
testimony of Rose Torres and what he believed should have occurred. (4/08/10
Tr., p.41, L. 9 - p. 43, L.17.) The court's questions to Ogburn at the continued
evidentiary hearing were focused on the claim of the failure of trial counsel to
investigate and present Ogburn's alibi defense. (4/08/09 Tr., p.52, L.23 - p.60,
L.14.)
Additionally, at no time during the original evidentiary hearing did Ogburn
move to amend the second amended petition to include a claim of ineffective
assistance of counsel for failure

to

adequately cross-examine trial witness Rose

Torres on her knowledge of or relationship with Ogburn. Had Ogburn believed
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this claim was before the court for determination, he should have moved to
amend the second amended petition for post-conviction relief to include the
"Rose Torres claim." At the very least, he had the opportunity to move the court
to amend the petition following the adverse ruling on his petition but chose not to
raise it as an issue until his appeal. As the court in Monahan found,
Rule 15(b) instructs the trial court to freely allow amendment of the
pleadings when the presentation of the merits of the action will be
subserved thereby and the objecting party fails to satisfy the court
that the admission of such evidence would prejudice the party.
Rule 15(b) allows amendment of the pleadings to conform to the
evidence upon motion of any party at any time, even after
judgment. Additionally, Rule 59 allows the trial court either on its
own initiative or on motion by the parties to correct errors of both
fact and law that had occurred in its proceedings. Pursuant to Rule
59(e) Monahan had the right to move to alter or amend the
judgment within fourteen days of the order denying post-conviction
relief because of a perceived issue impliedly tried in the hearing
pursuant to Rule 15(b). Monahan's failure to take proper steps to
have the district court address the unpled issue is consistent with
the notion that the parties had not consensually tried the additional
issue.
Monahan, 145 Idaho at 877, 187 P.3d at 1252 (citation omitted).
The record does not support Ogburn's contention that the "Rose Torres
claim" was "tried by the implied consent of the parties" (Appellant's brief, p.16)
and the district court correctly determined "[tJhe issue was not raised in
[Ogburn'sJ Second Amended Petition for Post-Conviction Relief and is therefore
procedurally barred from consideration" (R., p.198).

I.C. § 19-4908; see also

Kelly v. State, 149 Idaho 517, 523-24, 236 P.3d 1277, 1283-84 (2010) ("It is
clearly established under Idaho law that a cause of actions not raised in a party's
pleadings may not be considered on summary judgment nor may it be

10

considered for the first time on appeal.") (citations and internal quotation marks
omitted).

E.

The District Court Correctly Applied The Law To The Facts When It
Dismissed Ogburn's Ineffective Assistance Of Counsel Claim After An
Evidentiary Hearing
Ogburn's second amended petition for post-conviction relief alleged trial

counsel had rendered deficient performance by failing to investigate and present
2

an alibi defense on his behalf. (R., p.147-148.) The petition further alleged that,
had trial counsel presented Ogburn's alibi defense, "it would have provided a
theory upon which a jury would have found him not guilty." (R., p.148.) The
district court rejected this claim following an evidentiary hearing.

(R., pp.190-

200.) Contrary to Ogburn's assertions on appeal, the record and applicable case
law support the district court's determination that Ogburn failed to carry his
burden of proving either the deficient performance or prejudice prongs of his
ineffective assistance of counsel claim.
In making its ruling, the district court found the testimony of trial counsel to
be more credible than that of Ogburn.
The Petitioner's first claim deals exclusively with his
assertion that his counsel, Mr. Mark McHugh, did not investigate,
disclose, nor present an alibi defense on behalf of the Petitioner.
The Petitioner disputes that he in fact told his counsel that he was
present during the alleged crime. Petitioner now claims that he

2

Ogburn also alleged trial counsel was ineffective for failing to object on hearsay
and/or confrontation grounds to the police officer's testimony regarding the
content of his interview with Ogburn's co-defendant. (R., pp.148-149.) The
district court dismissed this claim after evidentiary hearing. (R., 9.198.) Ogburn
does not challenge the dismissal of this claim on appeal. (See Appellant's brief,
p.6 n.1 ).
11

was attending a graduation ceremony in Nampa at or near the time
of the crime.
The Petitioner also now offers an alternative
explanation as to why he was found in the same field as the codefendants.

Mr. McHugh testified that the Petitioner had admitted to him
in the course of the attorney client relationship that he had been
present at the restaurant that is the subject of this attempted
robbery and burglary.
The Court, during the course of observing Mr. McHugh and
evaluating his testimony, found that he had an independent
recollection of his contact with Mr. Ogburn and that he had
accurate knowledge of his conversations with Mr. Ogburn. The
Court will further find that Mr. McHugh's credibility in this matter is
far more credible than the testimony that was presented by Mr.
Ogburn. In his testimony, Mr. McHugh summarized that he had
met with Mr. Ogburn approximately ten to fifteen times in addition
to talking to him on the telephone. Mr. McHugh testified clearly and
succinctly that Mr. Ogburn had made admissions to him that after a
graduation ceremony, he had gotten together with Johnny
Gonzales and Frank Gerardo, the co-defendants, and that they
were going to look for some drugs. Ogburn admitted to Mr.
McHugh details of the attempted robbery and burglary in the
course of their conversations. Additionally, the defendant admitted
his presence at the crime not only to his counsel, but also to
Special Agent Johansson in an interview at the Canyon County jail
very shortly after the Petitioner was apprehended.
There is nothing in the record to indicate that the Petitioner
did not make these admissions other than the Petitioner's denial
made some three years later in this proceeding. Special Agent
Johansson testified under oath to the context and content of the
admissions made by the Petitioner. His testimony was reflective of
the information he documented in his report following this interview
of the Petitioner. A true and accurate copy of the report was
provided in discovery and was known to Mr. McHugh and the
Petitioner. Mr. McHugh testified that he was aware of not only his
client's admissions to Special Agent Johansson, but also believed,
based on the Petitioner's statements to him, that the defendant
was present and involved in this crime.
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(R., pp.193-195.)

The district court determined that trial counsel made a

reasoned tactical decision in not presenting an alibi defense contradicting
Ogburn's own prior admissions: "To present an alibi defense contradicting these
clear admissions would have required [counsel] to suborn perjury or at least elicit
testimony that he believed to be untrue. Had [counsel] placed an alibi defense at
issue, then the statements made to Agent Johansson would have been admitted
into evidence at trial." (R., p.195.) The district court's findings are supported by
the record.
Ogburn made statements to a law enforcement officer as well as his
attorney implicating himself in the commission of the burglary and the attempted
robbery.

(12/29/09 Tr., p.11, L.16 - p.16, L.14; p.40, L.3 - p.44, L.3.) The

district court correctly held in denying Ogburn's request for post-conviction relief
that "[t]rial counsel did not have an alibi defense to present because not only did
the evidence at trial establish that the police found him in the field with the codefendants, but based upon what the Petitioner told his trial counsel, he was with
the co-defendants after the graduation."

(R., p.197.)

Ogburn has failed to

establish that the district court erred in dismissing his petition for post-conviction
relief following an evidentiary hearing wherein Ogburn failed to establish that trial
counsel was ineffective for failing to present an alibi defense where Ogburn had
made statements to a member of law enforcement as well as trial counsel which
contradicted such defense.
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CONCLUSION
The state respectfully asks this Court to affirm the district court's order
dismissing, after an evidentiary hearing, Ogburn's petition for post-conviction
relief.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13th day of December, 2011, I served a
true and correct copy of the attached RESPONDENT'S BRIEF by causing a
copy to be mailed to:
GREG SILVEY
P.O. BOX 956
Kuna, Idaho 83634
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